MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION NO. 1144/2021(D.B.)

Avanti Satish Deshmukh,

Aged about 33 years, Occupation Service,
Resident of, 202, Govind Apartment,
Bandhu Nagar, Zingabai Takli,

Nagpur.

Applicant.

Versus

1) The State of Maharashtra,
through its Secretary, Home Department,
Mantralaya Mumbai- 32.

2) Director General of Police, Having
its office at Shahid Bhagat Singh
Marg, in front of Regal Theater
Colaba, Mumbai-400032

3) The Commissioner of Police,
Nagpur City, Patel Bunglow,
Chaoni Nagpur.

Respondents

Shri S.P.Bodalkar, Ld. Counsel for the applicant.
Shri A.M.Ghogre, Ld. P.O. for the respondents.

Coram:- Hon’ble Shri Shree Bhagwan, Vice-Chairman and
Hon’ble Shri M.A.Lovekar, Member (]).
Dated: - 19t July 2022.
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JUDGMENT

Per :Member (]).

Judgment is reserved on 15t July, 2022.

Judgment is pronounced on 19t July, 2022.

Heard Shri S.P.Bodalkar, learned counsel for the applicant and
Shri A.M.Ghogre , learned P.O. for the respondents.

2. Case of the applicant is as follows.

The applicant was appointed to the post of Junior Clerk by
nomination in the office of respondent no.2 on 27.07.2012. She was
promoted to the post of Senior Clerk on 30.05.2016. On her request
she was transferred from the establishment of respondent no.2 to the
establishment of respondent no.3 vide order dated 17.12.2020
(Annexure A-1). In this order following conditions attaching to the

order of transfer was incorporated.
g, &g, ddta fodie g s Raeh sectr srtcena gor gidia, cmdt
it fteg fodies Haotia st i ol fordies stavesta SRTdiet, = ard Jet
i AAASA @A A, AR BRI USRI B BIOE T
SRR AFVR AEA AR 3A1G LT,

Vacant posts of Stenographer were to be filled up. In filling
these posts 23 Senior/Junior Clerks including the applicant were

shortlisted. By order dated 12.05.2021 (Annexure A-3) respondent
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no.2 promoted 7 persons to the post of Stenographer. Grievances of
the applicant in this application are -
1) Condition no.5 in transfer order (Annexure A-1) is violative of
articles 14, 16 and 21 of Constitution of India; and
2) She was unjustly deprived of promotion to the post of
Stenographer on the ground that by virtue of her request transfer
she had lost her seniority which she had acquired during her pre-
transfer tenure. Hence, this application.
3. Reply of respondent nos.2 and 3 is at pp.64 to 68. According to
them, in order of transfer (Annexure A-1) Clause 5 was incorporated
as per G.R. dated15.05.2019 (Annexure R-1), by executing bond
(Annexure R-2), the applicant had undertaken to abide by all the
conditions, including Clause 5, by order dated 12.05.2021 (Annexure
A-3) promotions were given to the post of Lower Grade
Stenographer, this can be gathered from Rules 4 and 5 of the
Personal Assistant Group ‘ B ’, Higher Grade Stenographer-Group-
“ B ’, and Steno-Typist Group- ‘ C ’ in the various offices of
Government outside Greater Mumbai (Recruitment) Rules, 1997, the
applicant had not completed three years on her transferred post at
Nagpur, therefore, she was not eligible for being considered for the

post of Lower Grade Stenographer, this was communicated to the
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applicant by letter dated 15.10.2021 (Annexure R-4), in the
judgments of this Tribunal and Hon’ble Bombay High Court sought to
be relied upon by the applicant G.R. dated 26.03.2004 was
interpreted, this case, on the other hand, is governed by G.R. dated
15.05.2019 and for all these reasons the application deserves to be
dismissed.

4. Relevant portion of Rules 4 and 5 of Rules of 1997 reads as
under-

4.  Appointment to the post of Higher Grade Stenographer
shall be made either-

(a) by promotion of a suitable person on the basis of
seniority subject to fitness from amongst persons holding
the post of Lower Grade Stenographer having not less than
three years regular service in that post and possessing
Government Commercial Certificate with the speed in
shorthand and type-writing prescribed for appointment by
nomination in sub-clause (iii) of clause (b) of this rule ;

(b) XXX

(i) XXX

(ii) XXX

(iii) XXX
5.  Appointment to the post of Lower Grade Stenographer
shall be made either,-

(a) by promotion of a suitable person on the basis of

seniority subject to fitness from amongst persons holding
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the post of Steno-typist, having not less than three years
regular service in that post, possessing Government
Commercial Certificate with the speed in shorthand and
typewriting prescribed for appointment by nomination in
sub-clause (iii) of clause (b) of this rule ; or
(b) XXX
(i) XXX
(ii) XXX
(iii) XXX
From conjoint consideration of these Rules it can be concluded
that Junior/Senior Clerks were shortlisted for being promoted to the
post of Lower Grade Stenographer because there was no question of
Junior / Senior Clerks being directly promoted to the post of Higher
Grade Stenographer since Lower Grade Stenographer having
experience of not less than three years were eligible for being
considered for the post of Higher Grade Stenographer.
5. According to the respondents, Clause 5 in the order of transfer
effected on request of the applicant (Annexure A-1) was squarely
based on G.R. dated 15.05.2019 which governs and regulates request
transfers and hence, it cannot be allowed to be assailed by the

applicant. This G.R. is at Annexure R-1. Heading of this G.R. is as

under-
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QA BHA-AN [EideRR Haotsicota vat Frgardt mites-en

MRS gA-A1 P AMHUB-TR MRMTEER  HREFFSUL AHQLE

G.R. further states-

0.A.N0.1144/2021

TS

Seett sifafereraRr AR HHa gt vet sufuw uRaeda
(TR, FEP [amt TR, TRR)TCAUE SR, TEHRAE
st daen fas Aumt SRR HURn TRER TG 3R 2 TG
BT 3 3RAA AT ATE YUt HeTel @ St A d at Fdesat
TRAER =N UeR e Ada Prgwrdt Rasral.  =wee weet
SRUPCTIAETAR @1 & FTRER /| uREEed HoTd AUR! S&ctt RasrRa
AT HAATA 3103,

aenfl, HE Ao Prgwdear HE awtl sfawna weata-aizn,
312N BE AERHD AAfcrAeh ST o1 Bera i, Asfda ez
BHAA-AH AR ACoiuBl TREE?/ARTEEIA HBR BRI
FRFRASU AACALE o0 IReR S, Qe acett SittfeEer=n
e ERE ad, AFaaEE FREGTIE AR ASM BTG
Feaitfiat $.3 =0 aE PR Awetaga aecia eRu Giidad wwwena
3R Q.

AT MRV s deit 3R Freetarst 3uat aft, = efeoma
Ao Tl [ERE A Sar DU AR Jlrdas sEaviiudt at
UL 3MER Hecll Sl 3. TBUWA TS TRRRIA TEat

TGS QAT THARN AAIEEA TGl DB, UAHARN B



Jiaatiditet w2 Rerd Agst e BEEEIR fudia ukue da 3R, @i,
T RO getar 3eaned acaEe B TRER ACHR HRIAE
FHAEN FoIl BRAG! Bl AR Freela™ 3Tt 3. A HRAG Al
RV geidetiepsl /GRidaR S0t JEeAD St 3.
AW, AGEAAAE! FLIDINGE Hdcs  UARHS  URRAAA
pAA-IR B e dawe, crwata swseten Fedadt Fadau
KR %55 FRIAE! HW M@LAG 3@, aAd, LRI 3 JFAT HW
TR oA . AR WEHAED FAR B5a1, Fgel 3.3 Adet o=
Bl €Rw Sfipia oo JaRA adtel gRu Ffdad weet aw
RN faariediEt Biett.
Clauses 9 and 10 of this G.R. read as under-

(]) ¥ HHA-TR FRERASH AAALA FCAER, AAALUN
TEERIEA Sl At &N ISR 5] Sea= et Bidvaa giget. «en
A% BRICE TGl S9t6dd HUAE el 3Ee AEIR TR
Heittra FHeart, FAACALE BRI T 3Ped SRy detee
pHaI-AleN BT TS A, TR, Gt A H, Aetettoacd,
TSt A et stonen Haifta Predc et sEaa didtet.
(90) = o=t fortaa fadla e @ 3t AP R Jdftea
HHAT-A(HZE I TASUIC S Ot AL .

Reading of this G.R. makes it clear that there were certain

consequences of request transfer. However, considering the object

sought to be achieved thereby, these consequences cannot be said to
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be arbitrary or violative of any provision of Constitution of India.
One such consequence is loss of seniority.
6. The applicant has relied on-

1)  The State of Maharashtra and Others Vs. Shri Vijay

S/o Pandhari Narwade & Others (Judgment dated

18.12.2017 delivered by D.B. of Bombay High Court in

W.P.N0.1419 0f 2011; and

2) Common judgment of this Tribunal delivered on

20.03.2012 in 0.A. Nos. 443 to 447/2011. In this Judgment

G.Rs. dated 01.11.1999 and 26.03.2004 were considered. This
Tribunal, in the aforesaid judgment observed-

The Govt. of Maharashtra formed surplus Cell
pursuant to G.R. dated 01/11/1999 for taking a review
of posts that were rendered surplus in various
departments of the Govt. The object sought to be
achieved was to abolish the surplus posts and to
absorb the persons working in the excess posts in
some other department of the Government. It is an
admitted position that all the applicants were
regularly appointed in the State service and the
applicants are confirmed in permanent service of the
Govt. It is also an admitted position that all
applicants have been in Govt. service without any

interruption. After completing the exercise under the
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Govt. Resolution dated 1/11/1999, various employees
were found to be surplus. The present applicants were
also rendered surplus in their parent department and
as such they were to be absorbed in some other
department. The absorption of excess employees was
to be regulated by the G.R. dated 10/09/2001 which
clearly laid down that such surplus employees when
absorbed in another department, will not lose their
seniority and their service shall be reckoned from the
initial date of their appointment under the State. We
reproduce the relevant portion, i.e. Clause 20 of G.R.

dated10/09/2001 :-
‘Al SATA - M TBR A Heletedl R detet

A AHAGE/ AFDHR1 UGTR Frgarelt STeEicr @t At sl dt S
daota sfaRad et @ daoidier e Pgaden RetieurE

At a later point of time the Govt. vide G.R. dated
26/3/2004 modified Clause 20 and the modified

Clause 20 reads thus :-

‘0 AU : JAMBR Il scaES AEGE dacte
MABIA BHARY AT JHUBRL Afelt ST LHDBIA AP AT DA
BRI AAIE /DS TEER gt HCAGR 3N AARSAA
TR 3elen faRad detEt s sfRaa et i
AqEATAl RS JERYEE, AHE YA [@Wl,  FHAD
-THAIRE - 90008 /a1, Retie 29 @ IR =n Frw 8(9) adm
REAAR , 3= faRaa A HoaRt JRal REER =N @R
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STIAT T HAMHE JHGHA HACT St A1 TSRS SRl & Haotaelet
e fertda rgariten KetieurRa Fitad weverna .

The modified Clause 20 in the first place
observes that the subject of seniority is requlated by
Rule 4(1) of the Maharashtra Civil Services
(Regulation of the Seniority) Rules, 1982 which are
published on 21/6/1982 and in the second place, it
provides that the employees who are rendered excess,
will be granted seniority from the date on which such
employee is absorbed in the new department.

This Tribunal further observed-

Thus, the question that needs determination is as to
whether the employees who are rendered excess and are
absorbed in some other department are entitled to have
their past service counted for the purpose of seniority. This
very issue has been adjudicated by the Tribunal Principal
Bench at Mumbai in 0.A.N0.361/2009 and 0.A.No.655/2005
vide judgment dated 07/09/2009. It is categorically held by
placing reliance on various judgments of the Supreme Court
and on interpretation of Rule 4(1) of the Regulation of
Seniority Rules 1982 that the employees who are rendered
excess and are absorbed in some other department, would
be entitled to have their past service counted for the
purpose of seniority.

In W.P.N0.1419/2011 also the question was whether the
past/pre-absorption services could be counted as experience for

promotion and this question was answered in the affirmative.
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However, the question in this case is whether pre-request transfer
service could be counted for seniority on the transferred post for
promotion. We have referred to G.R. dated 15.05.2019. With specific
objective said G.R. is issued. It enables accommodation of candidates
whose requests for transfer are found to be genuine and compelling.
One consequence of such transfer is loss of seniority. Viewed from
the perspective of candidates working on the establishment since
prior to transfer of a person on request to said establishment, this
consequence cannot be said to be arbitrary. Thus, we hold that
Clause no.5 in transfer order (Annexure A-1) which is based on G.R.
dated 15.05.2019 is neither harsh nor arbitrary.

Once Clause 5 is held to be neither harsh nor arbitrary, it would
follow that the applicant was rightly not considered for promotional
post of Stenographer because she lacked requisite experience of
three years on the post on which she was working, as stipulated in
Rule 5 of Rules of 1997.

7. For the reasons discussed hereinabove the application is

dismissed with no order as to costs.

(M.A.Lovekar) (Shree Bhagwan)
Member (]) Vice Chairman
Dated - 19/07/2022
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Raksha Shashikant Mankawde

Court Name : Court of Hon'ble Vice Chairman &
Court of Hon’ble Member (]) .

Judgment signed on : 19/07/2022.

and pronounced on

Uploaded on : 19/07/2022.
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