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O.A.No.1144/2021

MAHARASHTRA ADMINISTRATIVE TRIBUNAL

NAGPUR BENCH NAGPUR

ORIGINAL  APPLICATION NO. 1144/2021(D.B.)

Avanti Satish Deshmukh,Aged about 33 years, Occupation Service,Resident of, 202, Govind Apartment,Bandhu Nagar, Zingabai Takli,Nagpur.
Applicant.

Versus

1) The State of Maharashtra,through its Secretary, Home Department,Mantralaya Mumbai- 32.2) Director General of Police, Havingits office at Shahid Bhagat SinghMarg, in front of Regal TheaterColaba, Mumbai-4000323) The Commissioner of Police,Nagpur City, Patel Bunglow,Chaoni Nagpur.
Respondents

_________________________________________________________Shri S.P.Bodalkar, Ld. Counsel for the applicant.Shri A.M.Ghogre, Ld. P.O. for the respondents.
Coram:- Hon’ble Shri Shree Bhagwan, Vice-Chairman and

Hon’ble Shri M.A.Lovekar, Member (J).
Dated: - 19th July 2022.
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JUDGMENT

Per :Member (J).
.

Judgment is reserved on 15th July, 2022.

Judgment is pronounced on 19th July, 2022.

Heard Shri S.P.Bodalkar, learned counsel for the applicant andShri A.M.Ghogre , learned P.O. for the respondents.2. Case of the applicant is as follows.The applicant was appointed to the post of Junior Clerk bynomination in the office of respondent no.2 on 27.07.2012.  She waspromoted to the post of Senior Clerk on 30.05.2016.  On her requestshe was transferred from the establishment of respondent no.2 to theestablishment of respondent no.3 vide order dated 17.12.2020(Annexure A-1).  In this order following conditions attaching to theorder of transfer was incorporated.
5- rlsp] lacaf/kr fyihd gs T;k fno’kh cnyhoj dk;kZy;kr gtj gksrhy] R;kosGh

lacaf/kr ftYgk fyihd laoxkZr ts ojh”B Js.kh fyihd use.kwdhl vlrhy] R;k lokZaps [kkyh

R;kaph lsokT;s”Brk yko.;kr ;sbZy] iwohZP;k dk;kZy;krhy inkP;k T;s”Brsps dks.krsgh ykHk

vuqKs; jkg.kkj ukghr ;kph uksan ?;koh-Vacant posts of Stenographer were to be filled up. In fillingthese posts 23 Senior/Junior Clerks including the applicant wereshortlisted. By order dated 12.05.2021 (Annexure A-3) respondent
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no.2 promoted 7 persons to the post of Stenographer.  Grievances ofthe applicant in this application are –1) Condition no.5 in transfer order (Annexure A-1) is violative ofarticles 14, 16 and 21 of Constitution of India; and2) She was unjustly deprived of promotion to the post ofStenographer on the ground that by virtue of her request transfershe had lost her seniority which she had acquired during her pre-transfer tenure.  Hence, this application.3. Reply of respondent nos.2 and 3 is at pp.64 to 68.  According tothem, in order of transfer (Annexure A-1) Clause 5 was incorporatedas per G.R. dated15.05.2019 (Annexure R-1), by executing bond(Annexure R-2), the applicant had undertaken to abide by all theconditions, including Clause 5, by order dated 12.05.2021 (AnnexureA-3) promotions were given to the post of Lower GradeStenographer, this can be gathered from Rules 4 and 5 of thePersonal Assistant Group ‘ B ’, Higher Grade Stenographer-Group-‘ B ’, and Steno-Typist Group- ‘ C ’ in the various offices ofGovernment outside Greater Mumbai (Recruitment) Rules, 1997, theapplicant had not completed three years on her transferred post atNagpur, therefore, she was not eligible for being considered for thepost of Lower Grade Stenographer, this was communicated to the
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applicant by letter dated 15.10.2021 (Annexure R-4),  in thejudgments of this Tribunal and Hon’ble Bombay High Court sought tobe relied upon by the applicant G.R. dated 26.03.2004 wasinterpreted, this case, on the other hand, is governed by G.R. dated15.05.2019 and for all these reasons the application deserves to bedismissed.4. Relevant portion of Rules 4 and 5 of Rules of 1997 reads asunder-
4. Appointment to the post of Higher Grade Stenographer

shall be made either-

(a) by promotion of a suitable person on the basis of

seniority subject to fitness from amongst persons holding

the post of Lower Grade Stenographer having not less than

three years regular service in that post and possessing

Government Commercial Certificate with the speed in

shorthand and type-writing prescribed for appointment by

nomination in sub-clause (iii) of clause (b) of this rule ;

(b) X X X

(i) X X X

(ii) X X X

(iii) X X X

5. Appointment to the post of Lower Grade Stenographer

shall be made either,-

(a) by promotion of a suitable person on the basis of

seniority subject to fitness from amongst persons holding
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the post of Steno-typist, having not less than three years

regular service in that post, possessing Government

Commercial Certificate with the speed in shorthand and

typewriting prescribed for appointment by nomination in

sub-clause (iii) of clause (b) of this rule ; or

(b) X X X

(i) X X X

(ii) X X X

(iii) X X XFrom conjoint consideration of these Rules it can be concludedthat Junior/Senior Clerks were shortlisted for being promoted to thepost of Lower Grade Stenographer because there was no question ofJunior / Senior Clerks being directly promoted to the post of HigherGrade Stenographer since Lower Grade Stenographer havingexperience of not less than three years were eligible for beingconsidered for the post of Higher Grade Stenographer.5. According to the respondents, Clause 5 in the order of transfereffected on request of the applicant (Annexure A-1) was squarelybased on G.R. dated 15.05.2019 which governs and regulates requesttransfers and hence, it cannot be allowed to be assailed by theapplicant.  This G.R. is at Annexure R-1. Heading of this G.R. is asunder-
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^^‘kkldh; deZpk&;kP;k fouarhuqlkj laoxkZvarxZr ,dk fu;qDrh izkf/kdk&;kP;k

vkLFkkiuso#u nql&;k fu;qDrh izkf/kdk&;kP;k vkLFkkiusoj dk;eLo#ih lekos’ku

dj.;kckcrps /kksj.k-**G.R. further states-
izLrkouk&

cnyh vf/kfu;ekuqlkj ‘kkldh; deZpkjh gk ,dk Bjkfod ifj?kke/;sp

¼mnk-ftYgkLrj] eglwy foHkkx Lrj] jkT;Lrj½cnyhik= vlrks- inHkjrhph

tkfgjkr nsrkuk fuoM  gks.kkjk mesnokj dks.kR;k Lrjkoj cnyhik= vkgs gs uewn

dj.;kr vkysys vlrs o R;kph R;kyk iw.kZ dYiuk o tk.kho vlrs o rks LosPNsus

ifj{ks}kjs R;k inkoj ‘kklu lsosr fu;qDrh fLodkjrks- R;keqGs cnyh

vf/kfu;ekuqlkj R;k R;k Lrjkoj @ ifj?kke/;s dj.;kr ;s.kkjh cnyh fLodkj.ks

R;kyk dzeizkIr vkgs-

rFkkfi] dkgh osGk fu;qDrhuarj dkgh o”kkZauh Hkfo”;kr deZpk&;kaP;k]

v’kk dkgh vioknkRed  oS;fDrd vMp.kh fuekZ.k gksrkr dh] lacaf/kr ‘kkldh;

deZpk&;kl R;kP;k cnyhik= Lrjkckgsj@ifj?kkckgsjhy ‘kkldh; dk;kZy;kr

dk;eLo#ih lekos’ku feG.ks xjtsps Bjrs- v’kkosGh cnyh vf/kfu;ekP;k

e;kZnk fopkjkr ?ksrk] ekuorkoknh n`”Vhdks.kkrwu ;koj rksMxk dk<.;klkBh

lanHkkZ/khu dz-3 P;k ‘kklu fu.kZ;k}kjs laoxZckg; cnyhps /kksj.k fuf’pr dj.;kr

vkys gksrs-

;k /kksj.kkP;k veayctko.khP;k osGh vls fun’kZukl vkys dh] ;k /kksj.kkps

ewG iz;kstu fopkjkr u ?ksrk dks.kR;kgh loZlk/kkj.k oS;fDrd vMp.khalkBh ;k

/kksj.kkpk vk/kkj ?ksryk tkr vkgs- izdj.kijRos vioknkRed ifjfLFkrh ikgrk

ljldV v’;k Lo#ikP;k loaxZckg; cnY;k dsY;keqGs] iz’kklukP;k ewG
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laoxkZrhy ins fjDr jkgwu R;kpk dkedktkoj foijhr ifj.kke gksr vkgs- rlsp]

;k /kksj.kkpk pqdhpk vUo;kFkZ ykoY;keqGs {ks=h; Lrjkoj ;kuqlkj dk;Zokgh

djrkuk pqdhph dk;Zokgh gksr vlY;kps fun’kZukl vkys vkgs- ;k dkj.kkLro ;k

/kksj.kkps iqufoZyksdu @iqufoZpkj dj.ks vko’;d  >kys vkgs-

lcc] ekuorkoknh n`”Vhdks.kkrwu dsoG vioknkRed ifjfLFkrhr

deZpk&;kps fgr fopkjkr ?ksrkuk] ‘kkldh; dkedktkP;k fudMhpkgh lerksyi.ks

fopkj d#u dk;Zokgh dj.ks vko’;d vkgs- rlsp] /kksj.kkpk vFkZ lqLi”V dj.ks

xjtsps Bjr vkgs- ;koj lk/kdck/kd fopkj d#u] lanHkZ dz-3 ;sFkhy ‘kklu

fu.kZ;krhy /kksj.k vf/kdzfer d#u lq/kkjhr uohu /kksj.k fuf’pr dj.;kph ckc

‘kklukP;k fopkjk/khu gksrh-Clauses 9 and 10 of this G.R. read as under-
¼9½ lacaf/kr deZpk&;kps dk;eLo#ih lekos’ku >kY;kuarj] lekos’kukP;k

inkojhy T;s”Brk rks R;k inkoj #tw >kY;kP;k fnukadkl fuf’pr gksbZy- R;kyk

ewG dk;kZy;krhy inkP;k T;s”Brsps dks.krsgh ykHk vuqKs; jkg.kkj ukghr-

lacaf/kr deZpkjh] lekos’kukP;k dk;kZy;krhy R;kP;k vxksnjp fu;qDr dsysY;k

deZpk&;kauk dfu”B let.;kr ;kok- rlsp] iwohZP;k lsospk ykHk] osrufuf’prh]

jtk ;kdjhrk foRr foHkkxkP;k lacaf/kr fu;ekrhy rjrwnh vuqKs; gksrhy-

¼10½ ;k ‘kklu fu.kZ;kr foghr dsysY;k loZ vVh ekU; vlY;kps lacaf/kr

deZpk&;kadMwu ys[kh Lo#ikr ca/ki= ?ks.ks vko’;d jkghy-Reading of this G.R. makes it clear that there were certainconsequences of request transfer.  However, considering the objectsought to be achieved thereby, these consequences cannot be said to
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be arbitrary or violative of any provision of Constitution of India.One such consequence is loss of seniority.6. The applicant has relied on-1) The State of  Maharashtra and Others Vs. Shri Vijay

S/o Pandhari Narwade & Others (Judgment dated

18.12.2017 delivered by D.B. of Bombay High Court in

W.P.No.1419 of 2011; and2) Common judgment of this Tribunal delivered on

20.03.2012 in O.A. Nos. 443 to 447/2011. In this JudgmentG.Rs. dated 01.11.1999 and 26.03.2004 were considered. ThisTribunal, in the aforesaid judgment observed-
The Govt. of Maharashtra formed surplus Cell

pursuant to G.R. dated 01/11/1999 for taking a review

of posts that were rendered surplus in various

departments of the Govt.  The object sought to be

achieved was to abolish the surplus posts and to

absorb the persons working in the excess posts in

some other department of the Government. It is an

admitted position that all the applicants were

regularly appointed in the State service and the

applicants are confirmed in permanent service of the

Govt.   It is also an admitted position that all

applicants have been in Govt. service without any

interruption.  After completing the exercise under the
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Govt. Resolution dated 1/11/1999, various employees

were found to be surplus.  The present applicants were

also rendered surplus in their parent department and

as such they were to be absorbed in some other

department.  The absorption of excess employees was

to be regulated by the G.R. dated 10/09/2001  which

clearly laid down that such surplus employees when

absorbed in another department, will not lose their

seniority and their service shall be reckoned from the

initial date of their appointment under the State.  We

reproduce the relevant portion, i.e. Clause 20 of G.R.

dated10/09/2001 :-
^^lsok T;s”Brk & v’kk izdkjs lkekowu ?ksrysY;k vfrfjDr BjysY;k

O;Drhph lerqY;@led{k inkoj fu;qDrh >kY;kuarj R;kph lsok T;s”Brk rks T;k

laoxkZr vfrfjDr Bjyk R;k laoxkZrhy fu;fer fu;qDrhP;k fnukadkiklwu

fu;fer dj.;kr ;koh-**

At a later point of time the Govt. vide G.R. dated

26/3/2004 modified Clause 20 and the modified

Clause 20 reads thus :-
^^20 lsokT;s”Brk % v’;kizdkjs vfrfjDr BjY;keqGs lkekowu ?ksrysY;k

‘kkldh; deZpkjh vFkok vf/kdkjh ;kaph brj ‘kkldh; foHkkxkr vFkok ‘kkldh;

dk;kZy;kr lerqY;@led{k inkoj fu;qDrh >kY;kuarj v’kk lek;ksftr

dj.;kr vkysY;k vfrfjDr deZpkjh vFkok vfrfjDr vf/kdkjh ;kaph

lsokT;s”Brk ‘kklu vf/klwpuk] lkekU; iz’kklu foHkkx] dzekad

&,lvkjOgh&1076@ckjk] fnukad 21 twu 1982 P;k fu;e 4¼1½ e/khy

rjrwnhuqlkj ] vlk vfrfjDr ‘kkldh; deZpkjh vFkok vf/kdkjh T;k inkoj
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vFkok T;k laoxkZe/;s lkekowu ?ksryk tkbZy R;k inkojhy vFkok R;k laoxkZe/khy

R;kP;k fu;fer fu;qDrhP;k fnukadkiklwu fuf’pr dj.;;kr ;koh-**

The modified Clause 20 in the first place

observes that the subject of seniority is regulated by

Rule 4(1) of the Maharashtra Civil Services

(Regulation of the Seniority) Rules, 1982 which are

published on 21/6/1982 and in the second place, it

provides that the employees who are rendered excess,

will be granted seniority from the date on which such

employee is absorbed in the new department.This Tribunal further observed-
Thus, the question that needs determination is as to

whether the employees who are rendered excess and are

absorbed in some other department are entitled to have

their past service counted for the purpose of seniority.  This

very issue has been adjudicated by the Tribunal Principal

Bench at Mumbai in O.A.No.361/2009 and O.A.No.655/2005

vide judgment dated 07/09/2009.  It is categorically held by

placing reliance on various judgments of the Supreme Court

and on interpretation of Rule 4(1) of the Regulation of

Seniority Rules 1982 that the employees who are rendered

excess and are absorbed in some other department, would

be entitled to have their past service counted for the

purpose of seniority.In W.P.No.1419/2011 also the question was whether thepast/pre-absorption services could be counted as experience forpromotion and this question was answered in the affirmative.
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However, the question in this case is whether pre-request transferservice could be counted for seniority on the transferred post forpromotion. We have referred to G.R. dated 15.05.2019. With specificobjective said G.R. is issued. It enables accommodation of candidateswhose requests for transfer are found to be genuine and compelling.One consequence of such transfer is loss of seniority. Viewed fromthe perspective of candidates working on the establishment sinceprior to transfer of a person on request to said establishment, thisconsequence cannot be said to be arbitrary. Thus, we hold thatClause no.5 in transfer order (Annexure A-1) which is based on G.R.dated 15.05.2019 is neither harsh nor arbitrary.Once Clause 5 is held to be neither harsh nor arbitrary, it wouldfollow that the applicant was rightly not considered for promotionalpost of Stenographer because she lacked requisite experience ofthree years on the post on which she was working, as stipulated inRule 5 of Rules of 1997.7. For the reasons discussed hereinabove the application isdismissed with no order as to costs.
(M.A.Lovekar) (Shree Bhagwan)Member (J) Vice ChairmanDated – 19/07/2022



12

O.A.No.1144/2021

I affirm that the contents of the PDF file order are word to word sameas per original Judgment.
Name of Steno : Raksha Shashikant MankawdeCourt Name : Court of Hon’ble Vice Chairman &Court of Hon’ble Member (J) .Judgment signed on : 19/07/2022.and pronounced onUploaded on :           19/07/2022.


